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NO WEINGARTEN RIGHTS FOR PUBLIC SECTOR EMPLOYEES
In 1975, the U.S. Supreme Court heard the case of NLRB v. Weingarten, (420 U.S. 251).  In that case, the Court agreed that the National Labor Relations Act “creates a statutory right in an employee to refuse to submit without union representation to an interview which he reasonably fears may result in his discipline.”  (Weingarten @ p. 256).  Since that time, PERB has consistently maintained that New York State public employees who “reasonably fear” that they may be subject to discipline, likewise have a right to union or other representation if called in for questioning or a meeting with a supervisor.
In February 2007, the New York State Court of Appeals had the opportunity to review New York State’s Taylor Law to determine whether our state’s public employees actually have, by statute, so-called “Weingarten” rights.  In New York City Transit Authority v. PERB, the Court held that no such right exists in either the Taylor Law itself, or in CSL §75:

The right to union representation at disciplinary interviews . . . is not inherent in the right to participate in a union.  Of course, employees may seek such a right of representation in collective bargaining.

8 N.Y.3d 226 (2007)
If your disciplinary procedure is pursuant to CSL §75, the Court’s ruling is clear: no Weingarten rights attach.  If your municipality has negotiated a contract provision to replace CLS §75, a review of that language is in order to determine any rights of employees to union representation at an investigatory interview or when an employee could be said to have a “reasonable fear” or “reasonable belief” that he is a target of discipline.

Note:  Shortly after this ruling came down, the New York State Legislature introduced Senate Bill #S3071 (introduced 2/22/07 by Sen. Robach) which is still pending.

Note:  We recommend that a conversation with counsel take place before you determine that there is no need for representation.
NO REDUCTION TO GML BENEFITS
In McCaffrey v. Town of East Fishkill, the Appellate Division was faced with the issue of whether 
A town may set off, as against the amounts it is paying to . . . an officer [pursuant to GML §207-c] any sums that the officer may receive as disability insurance benefits from the United States Social Security Administration.

The Court held that since neither the state GML nor the federal law provide authorization, no such offset is permitted.  (833 N.Y.S.2d 175 (2nd Dept. 2007)).

The Court maintained that the GML is quite specific as to when the benefits of GML can be discontinued, but there is no statutory provision for a reduction of benefits.  Further, says the Court, the New York State Legislature, in its recent amendments to the GML, did not take the opportunity to either provide for a reduction or a discontinuance of GML benefits when SSDI benefits have been awarded (“the Legislature’s failure to include a particular provision in legislation is evidence that it intended to exclude that provision” (Id.)).  The Court does acknowledge that the results may not be equitable, however:

Whether it is fair or unfair for the [employee] to receive both General Municipal Law §207-c payments and SSDI benefits is for the Legislature to decide.

As of the writing of this newsletter, the Town of East Fishkill has not filed an appeal.

RECLASSIFICATION OF NON-COMPETITIVE TO COMPETITIVE POSITION

In  CSEA v. Mennillo, the Appellate Division, Third Department, held that even when a local Civil Service Commission reclassifies a non-competitive position to a competitive class position, the incumbent need not sit for a civil service examination.

A non-competitive full-time salaried computer aide began work for Schenectady County in 2000.  In 2004, the Schenectady County Civil Service Commission determined that the Computer Aide title should be a competitive class position, requiring examination for continuation in the position (38 A.D.3d 1113 (3rd Dept. 2007)).

The Court, relying on prior case precedent, held that the employee is to be “covered in” (see, Bell v. County of Warren, 111 A.D.2d 428, 429; Clare v. Silver, 4 N.Y.2d 107, 110), especially where the record evidence reveals that “despite [the] reclassification, the job and responsibilities of the position had not changed.”

STATE MANDATED LEAVE OF ABSENCE:  MILITARY SPOUSE

New York State Labor Law §202-i, was amended recently by the New York State Legislature.  An employer (which, by definition, includes all municipalities and school districts) must provide an “employee” up to ten (10) days of unpaid leave if that “employee” has a spouse who is
A member of the armed forces of the United States, National Guard or Reserves who has been deployed during a period of military conflict, to a combat theater or combat zone of operations

and the spouse is actually on leave

from the armed forces of the United States, National Guard or Reserves while deployed during a period of military conflict to a combat theater or combat zone of operations.

The term “employee” covers all persons who work for the municipality “for an average of twenty or more hours per week.”  This new mandate permits the employer to ask the employee for documentation which would support the unpaid leave; however, an employee need not provide any notice that they intend to take the leave.  Further, a failure to provide notice cannot support a denial of the leave.

NYSPELRA:  Mark your calendars for the Annual Conference in Saratoga Springs:  July 23-25, 2007.
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