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ENHANCED DRIVER’S LICENSE    
Effective immediately, County Clerks across the State of New York will begin issuing the “new” Enhanced Driver’s License (EDL).  This is a license that emanates from the Federal Department of Homeland Security and the congressionally enacted Western Hemisphere Travel Initiative.  The EDL is said to “boost the upstate economy by expediting cross-border land and sea travel for the citizens of the State” (Press Release, May 27, 2008, Governor David Paterson).  The Fed calls it a “security enhancer” (comments of Homeland Security Secretary Michael Chertoff).

The Federal statute mandates that any employee of a local Department of Motor Vehicles (DMV) who will be responsible for the issuance of an EDL (or other federally authorized ID program card) must be fingerprinted.  The fingerprints then are required to be run through a criminal history records check.  The requirement for fingerprinting of all current and future employees is non-flexible (that is, there can be no exceptions), leaving no discretion to local officials.  As such, the fingerprinting aspect of this new law is a non-mandatory subject of negotiation.  

The mandate comes from an amendment to the NYS DMV Rules which states, in relevant part:

No employee or agent of the DMV shall be involved in the issuance of an enhanced driver’s license or non-driver identification card --- unless such employee or agent: (1) is a US citizen and (2) has undergone a State and FBI fingerprint based criminal history background check --- and such 
search indicates that such employee or agent has not been convicted of, or charged with, a disqualifying offense [as found in the Federal Regulations @ 49 C.F.R. 1572.103]. 
15 N.Y.C.R.R. §33 (f) (added June 3, 2008).

However, what is mandatory is the impact upon any particular employee or group of employees who will be subject to this federal mandate.  A County could choose to implement the program and await a Union’s demand to negotiate the impact of the fingerprinting (the process for the fingerprinting, the effect of discovering a criminal past, etc.) or as an alternative, a labor-management meeting could be covered and the relevant issues addressed in advance of anyone being adversely affected.

UNION DATA REQUEST
For quite some time, it has been PERB’s position that any information deemed “reasonable and necessary” be released to a Union in response to a request for that information in connection with negotiations, for the administration of a collective bargaining agreement, to address a grievance and even to defend a discipline.

In a May 20, 2008 Board Decision, PERB reiterated its prior rulings and expanded the Union’s rights in this important area.

In District Council 37 and Unified Court System (PERB Case No.:  U-27031) the Employer had refused the Union’s request for documentation and information related to the Union’s representation of an employee who was the subject of a pending discipline.  It is important to note that the parties had a negotiated disciplinary procedure and that the procedure did not at all address the issue of pre-hearing exchange of information --- prehearing discovery.  For purposes of understanding the breadth of PERB’s ruling, we will detail the Union’s information and documentation request.  The Union sought
a. Copies of all documents, including, without limitation, any memoranda between or among agents of the Office of Court Administration (OCA) referring or relating to Vergara’s conduct or behavior which is the subject of this charge.

b. Copies of all documents and other tangible evidence that the OCA may rely upon at the proceeding.

c. Copies of all statements, in any form, made by witnesses the OCA may call at the proceeding.

d. Copies of all statements, in any form, made by any other witnesses to the events related to this charge.

e. Copies of all statements, in any form, made by Vergara with regard to this charge.

f. Copies of all rules, regulations, or other standards of conduct that the OCA alleges were violated with regard to this charge.

g. Identification by name, employment title, office address and office telephone number of each witness, whether or not employed by the OCA that the OCA may call at the proceeding.

h. Identification by name, employment title, office address and office telephone number of any official of the OCA who investigated the allegations brought against Vergara.  If a report was put in writing a copy of the report.

PERB reviewed its history of cases on this subject.  It maintained that since an employee organization has “a duty to” represent a disciplined employee


it follows that in order to fulfill that duty an employee organization is entitled to receive, upon request, relevant and necessary information in order to effectively represent a member charged.

(Decision @ p. 13).
The Board rejected the management argument that by PERB so ruling it has created an “impermissible imposition of pre-hearing discovery.”  The Employer argued that when reviewing the statutory procedures of Civil Service Law, Section 75, the state legislature did not include such a requirement; as such, argued the employer, PERB has gone beyond its authority in implementing this obligation as to release of what an employer may consider to be protected business information (i.e. investigation reports).  PERB rejected this broad argument based, supposedly, on “NLRB precedent.”
Finally, the PERB rejected the Employer’s contention that certain of the requested information cannot be released because it is confidential or privileged.  Unless the employer can “explain fully and clearly the facts and circumstances upon which the” claim of privilege or confidentiality is based, the information must be released.

In an earlier decision PERB had ruled (and the New York State Appellate court had affirmed) that a municipality (a Sheriff’s Department) was compelled to release to a Union a human rights investigation file and “that portion of the Internal Affairs report regarding [the employee] which includes background and a summary of the interview with [the employee] County of Erie and the Erie County Sheriff, 36 PERB 3021, 3064-65 (2003), affd. 37 PERB 7008 “AKA” 14 A.D.3d 14 (3rd Dept. 2004).
In the case at hand, PERB ordered the Employer to release all of the requested data except that found in request “a” above (this request, held PERB, was “overbroad, unnecessary and unduly burdensome.”)  Remember that this case dealt with a CBA that was silent on the subject of “discovery.”  If you have a negotiated grievance or discipline procedure that provides for discovery, you may wish to consider expressly limiting the items releasable and/or allowing the Employer to also have the right to request “discovery” from the employee and/or employee organization.

This case has been appealed by the employer and is now pending court review.
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