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EMPLOYEE SEARCHES: NO TEXTING ON THE JOB!

Recently, the U.S. Supreme Court unanimously held that a California police department did not violate the Fourth Amendment privacy rights of an employee when it audited the text messages sent to him on a City-issued pager.  City of Ontario v. Quon, 2010 U.S. LEXIS 4972 (June 17, 2010).  The case holds that a public employer has the right to read text messages sent and received on an employer-owned pager.  

Before distributing the pagers to the police department, the City disseminated a Computer Usage, Internet and E-Mail Policy (“Policy”), which provided that the City reserved the right to monitor all network activity including e-mail and Internet use, with or without notice. The City explained at a staff meeting that it considered text messages to be emails; as such, the Policy was applicable to text messages.   

Sergeant Jeff Quon exceeded his monthly texting character limits on several occasions.  In each instance, Quon paid an additional fee.  However, in order to determine whether the existing limit was too low (i.e. whether the officers had to pay fees for sending work-related messages or whether the overages were for personal messages), the City audited the transcripts of Quon’s text messages.  It was discovered that many of Quon’s on-duty messages were not work related, and some were sexually explicit.  Quon was disciplined for violating the police department’s rules and the City’s Policy. In turn, Quon filed suit alleging that the City violated his Fourth Amendment rights by reviewing the transcript of his text messages.

Relying on its opinion in O’Connor v. Ortega, 480 U.S. 709 (1987), the Court held that the search of Quon’s text messages was reasonable and that the City did not violate Quon’s Fourth Amendment rights.  However, cognizant of the possible implications of its decision, the Court made clear that its decision was narrow and closely tied to the facts.  Accordingly, the Court assumed three things in reaching its decision: (1) Quon had a reasonable expectation of privacy; (2) the City’s review of the transcript constituted a Fourth Amendment search; and (3) the principles applicable to a government employer's search of an employee’s physical office apply as well in the electronic sphere.    

In O’Connor, the Court established a two step framework for analyzing Fourth Amendment claims against government employers: “(1) a court must determine if an employee has a reasonable expectation of privacy; and (2) if an employee does have a legitimate privacy expectation, an employer’s intrusion should be judged by the standard of reasonableness under all the circumstances.”  O’Connor, 480 U.S. 725-26.  

The Court assumed that Quon had a reasonable expectation of privacy in his text messages.  It therefore focused its inquiry on the reasonableness of the search.  The search of Quon’s text messages was reasonable because it was motivated by a legitimate work-related purpose: the audit was ordered to determine whether the City’s contractual character limit was sufficient to meet the City’s needs.  The Court further found that the search was not excessive in scope or overly intrusive; the department only requested transcripts for two months and redacted Quon’s off-duty communications.  Further, Quon was told that his messages were subject to auditing.  

The decision reached in City of Ontario v. Quon has sweeping implications for public employer electronic communication devices, including cell phones, e-mails, and computer files.  The decision enables public employers to perform searches of employer-provided cell phones, e-mails and computer files as long as the public employer has a legitimate work-related purpose for inspecting the communications.  The search of electronic communication devices is akin to searches of employee offices and files.  

RETROACTIVITY OF NEGOTIATION PROPOSALS 
In this economic climate where layoffs are being discussed and imposed, the issue of wage and benefit retroactivity is becoming a more regular item at the negotiation table. 

“Retroactivity is an attribute of terms and conditions of employment and itself is a proper subject of negotiations”. Merrick Union Free Sch. Dist. 16 PERB 4626 (1983) (citing City of Mount Vernon, 11 PERB 3095 (1978)); Hermon-De Calb Cent. Sch. Dist., 12 PERB 4537 (1979) (holding that retroactivity is a mandatory subject of negotiation). The New York State Civil Service Law § 204(3), which relates to negotiations, obligates a “public employer and an employee organization to meet at reasonable times and confer in good faith with respect to wages, hours, and other terms and conditions of employment.” However, the law “does not compel either party to agree to a proposal or require the making of a concession.” 
The duty to negotiate in good faith requires parties to “conduct negotiations with a sincere desire to reach agreement, which is exemplified by a willingness to listen, consider, explain, and justify positions taken in negotiations. It does not require that a party concedes to demands it opposes or yields on demands it proposes.” Merrick Union Free Sch. Distr. supra. 

In Hermon-De Calb Central School District, cited above, the ALJ held that the school district violated its bargaining obligation to negotiate in good faith by having a “closed mind” concerning retroactivity. The district declared at the beginning of negotiations that retroactivity would not be discussed if the parties did not reach an agreement by a “certain date”. When an agreement was not reached by that date, the district then refused to change its mind with respect to retroactivity. The ALJ recognized that the school district did not need to make a concession on a mandatory subject, but held that the school district, at least on the issue of retroactivity, was negotiating with a “closed mind”. As such, it was held that the school district was negotiating in bad faith. 

However, in the case of East Ramapo Cent. Sch. Dist., 31 PERB 4521 (1998), an ALJ concluded that a school district’s failure to change its original position, in and of itself, does not establish a lack of good faith bargaining. In the case of East Ramapo, the parties engaged in extensive discussions on the issues and the school district fully detailed an economic rationale on all monetary issues. By the district explaining the rationale of its negotiation proposals, the ALJ found that the district did not act in bad faith. 
We advise that should you choose to make retroactivity of economic matters part of your negotiation package proposal, be prepared to provide an economic basis for your position. Have an “open mind” and accommodate the idea of compromise. For strategic purposes, we suggest language as follows:

Retroactivity will only be to the date of final ratification of a successor agreement. 

GROUND RULES: ARE THEY SUBJECT TO THE CONTRACTUAL GRIEVANCE PROCEDURE?
Ground rules are not required but set the tone, the “rules of the game”, for negotiations. “The…ground rules for the conduct of negotiations are nonmandatory subjects of bargaining. They are preliminary and subordinate to substantive negotiations and should not interfere with the start or progress of negotiations.” Town of Huntington, 26 PERB 4658 (1993). Because ground rules are nonmandatory subjects of bargaining and subordinate to substantive negotiations, it cannot generally be said that such rules effect the “terms and conditions” of employment. Further, “it repeatedly has been held that absent evidence of an intention to frustrate the negotiation process, the mere breach of a negotiation ground rule is not a violation of the duty to negotiate in good faith.” City of White Plains, 27 PERB 4525 (1994). 

In City of New York, 35 PERB 6603 (2002) a Police Officer’s Union filed a petition with PERB to determine whether certain proposals were properly included by the City in its submission to the interest arbitration panel. Prior to reaching impasse the City had withdrawn a number of it proposals. However, the City maintained that it was entitled to submit same to the interest arbitration panel pursuant to the parties’ ground rules. The ground rules expressly stipulated that no agreement could be reached by the parties until there was an overall agreement on the CBA. Furthermore, the City had reserved its right to add, modify, delete or reinstate demands if a final agreement was not reached. The PERB ALJ found that the City may revert to its original proposals and submit these to an interest arbitration panel as the City was clear in its ground rules that if an overall agreement has not been reached, all proposals are back on the table. 
In a different scenario, a City and a Union stipulated to a number of ground rules. In those ground rules they included a provision that “no new items shall be placed on the table after the 3rd session”. However, in its substantive negotiation proposals, the City reserved its right to submit formal proposals relating to Health Insurance and Code Enforcement. The City maintained that it is implicit that although no new proposals be placed on the table, proposals for which it reserved its right can certainly be expanded upon. In fact, the Union was in possession of the City’s proposals reserving its rights when the ground rules were signed. The City argued therefore that the Union and the City had a meeting of the minds on the ground rules and relevant proposals. At the 4th session the City provided the Union with substantive language for each “reserved” proposal. The Union argued that despite the clear express reservation of rights by the City, the ground rules would trump that reservation. Furthermore, to complicate the matter, the CBA between the parties defines a grievance as “a claimed violation, misinterpretation, or an inequitable application of an existing rule, procedure, law or regulation covering any items mentioned in this contract or covering any other item which effects the “terms and conditions” of employment….”(emphasis added) Are negotiation proposal covered by this definition? The Union filed a grievance and alleged that it would also file a court action for breach of contract. 
Judicial and PERB precedent is sparse on this controversy. In the City of Batavia, 16 PERB 4611 (1983), an ALJ determined that an employer’s improper practice charge, alleging that the Union violated the parties’ ground rules, was insufficient to establish a violation under the Taylor Law. The ALJ provided that the allegation was at best a contractual dispute, beyond PERB’s jurisdiction. See also, County of St. Lawrence, 18 PERB 4558 (1985). 

We advise that ground rules be carefully drafted. 

The matter in controversy remains unresolved as the City withdrew its substantive proposals. 
NOTE: Special thanks to our Associate, Aurelia Miller, for the preparation of this Newsletter. 
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