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RELEASE AND REVIEW OF EMPLOYEE MEDICAL RECORDS   
A tenured English teacher had several complaints lodged against him by parents and other teachers.  The complaints alleged that the English teacher, Tom O’Connor, had breached school security protocol and had used inappropriate language.
Under these circumstances (and others raised by Mr. O’Connor’s treating physician), the School Board  directed Mr. O’Connor to submit to examination by a School Board selected psychiatrist and further directed that Mr. O’Connor sign a medical release which authorized the release of all of Mr. O’Connor’s medical records to both the School Board selected psychiatrist  and to the School Board itself; there was no limitation as to the time period of the records sought or to the subject matter of the records.

Mr. O’Connor brought a legal action against the School Board claiming that the Board had violated his right to privacy and freedom from “arbitrary governmental action” when it directed him to sign a broad medical release which not only permitted the Board’s selected psychiatrist to view Mr. O’Connor’s medical history but gave access to the School Board itself.

The School Board claimed that either the Board or the School Superintendent had the right and need to see the records upon which its psychiatrist had based his conclusions.

Although a federal district court agreed with the School Board, the Second Circuit Court of Appeals 
did not.  The Court (although sending the case back to the district court level for further fact finding) ruled that Mr. O’Connor “enjoyed a constitutionally protected right to privacy” with respect to his medical history and that “the [School] Board’s demand that [Mr.] O’Connor release [to them] his medical records . . . was arbitrary.  Because the Board was not competent to independently evaluate those records, requesting them could serve no legitimate purpose.”  O’Connor v. Pierson, 426 F.3rd 187 (2nd Cir. 2005).

DIRECTLY RELATING TO COMPENSATION

When police unions or firefighters and their respective municipalities fail to reach a successor collective bargaining agreement (“CBA”) through negotiations, the ultimate resolution is compulsory interest arbitration.  The New York State Taylor Law (at Civil Service Law, Section 209) permits mandatory and arbitrable matters to be heard before a tripartite panel consisting of a representative of management, a representative of labor and one neutral; all issues not otherwise subject to a “scope” improper practice charge may be brought before the panel for resolution.

Recently, deputy sheriffs (road patrol employees) were also given the right to proceed to interest arbitration when unable to reach a mutual understanding as to a successor CBA.  Civil Service Law, Section 209.4(g) was enacted; however, deputy sheriff interest arbitration is limited such that the matters properly brought before the panel

Shall only apply to terms of collective bargaining agreements directly relating to compensation, including, but not limited to, salary, stipends, location pay, insurance, medical and hospitalization benefits; and shall not apply to non-compensatory issues including, but not limited to, job security, disciplinary procedures and actions, deployment or scheduling, or issues relating to eligibility for overtime compensation which shall be governed by other provisions proscribed by law.

This 2004 amendment to the Taylor Law mirrors a 2002 change to the Law providing New York State police with the right to proceed to interest arbitration (see §209.4(e)).

Several counties and their deputies have entered into the interest arbitration arena; public employers have thus begun to challenge (through the improper practice charge forum) some of the proposals which the unions have sought to bring to interest arbitration.

In County of Ulster and Ulster County Sheriff (PERB Case No.: U-25870, Board decision of December 19, 2005), the Board held that matters dealing with union membership dues and agency fees, although mandatory subjects of bargaining, are not “directly relating to compensation” and therefore, non-arbitrable.  Also found to not be arbitrable (see also County of Putnam and Putnam County Sheriff  (PERB Case No.: U-25752, Board decision of December 19, 2005) under the “directly relating to compensation” test, was the union’s sick leave accumulation proposal.  The Board held that as the impact upon compensation of such a proposal is “indirect” and as the demand deals with time off from work, it cannot be brought before the panel.
In New York State Police Investigators Association, 30 PERB 3013, PERB established the following “arbitrable” criteria for state police (and now applicable to deputy sheriff) interest arbitrations:
If the sole, predominate, or primary characteristic of the demand is compensation, then it is arbitrable because the demand to that extent directly relates to compensation.  A demand has compensation as its sole, predominate or primary characteristic only when it seeks to effect some change in the amount or level of compensation by either payment. . . or the modification of  an employee’s financial obligation arising from the employment relationship. . . If the effect is otherwise, then the relationship of the demand to compensation becomes secondary and indirect and the subject is, therefore, excluded from the scope of compulsory arbitration. .  
In County of Ulster (cited above), the County argued that a union demand requiring the County to adopt and implement the 20-year retirement plan and the additional 1/60th benefit should not be subject to interest arbitration.  The County argued that such a demand, in a traditional police and firefighter setting is statutorily prohibited from proceeding before an interest arbitration panel.  PERB rejected the County’s arguments ruling that as a retirement benefit the subject matter is appropriate for panel review and further, that as these matters were not addressed by the State Legislature to be specifically excluded from deputy sheriff interest arbitration, “the public policy of New York in favor of [strong and sweeping] collective bargaining” places these enhanced retirement benefits within the panel’s jurisdiction.

Finally, PERB also maintained that all matters related to retiree health insurance (including benefits for the dependents of retirees) is both mandatory and arbitrable within the context of deputy sheriff interest arbitration.
HOLD THE DATE:   The Annual Summer New York State Public Employer Labor Relations (NYSPELRA) conference will be held in Saratoga Springs on July 24-26, 2006.

RWM NEWS:  We are pleased to announce that Dionne Wheatley is now a partner of RWM.
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