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FMLA UPDATE
Effective January 16, 2009, the FMLA received its first amendment since its enactment in 1993.  The  FMLA provides two new leave entitlements for military families.  The first is “Covered Servicemember Leave.”  Under this leave, “an eligible employee who is the spouse, son, daughter, parent, or next of kin of a covered servicemember shall be entitled to a total of 26 workweeks of leave during a [single]12-month period to care for the servicemember” with a serious injury or illness incurred in the line of duty on active duty.  29 C.F.R. §825.127.  Note that the new rule extends beyond the normal twelve (12) workweeks of leave.

The second leave entitlement is “Qualifying Exigency Leave” intended to aid the families of National Guard and Reserves members to manage their affairs while the member is on active duty in support of a contingency operation.  The entitlement is given to those family members where an exigency “aris[es] out of the fact that the spouse, or a son, daughter, or parent of the employee is on active duty (or has been notified of an impending call or order to active duty).” Exigency has been defined as: (1) Short-notice deployment; (2) Military events and related activities;(3) Childcare and school activities; (4) Financial and legal arrangements; (5) Counseling; (6) Rest and recuperation; (7) Post-deployment activities; and (8) Additional activities agreed to by the employer and employee. 29 C.F.R. §825.126.
Other modifications to the FMLA provide:

* Categorical penalties for failure to appropriately designate FMLA leave have been removed.  
* “Light duty” work does not count against an employee’s FMLA leave entitlement and the employee’s right to restoration to an “equivalent position” is held in abeyance during the period of time the employee performs light duty or until the end of the applicable twelve month FMLA leave year.

* The new rule codifies the DOL’s position stating that employees may settle or release their FMLA claims without court or DOL approval.  Prospective waivers continue to be prohibited.  29 C.F.R. §825.220(d).

* Three clarifications have been made to the definition of “serious health condition.” First, with regard to conditions involving “treatment two or more times by a health care provider.” Under the new rule, the first visit must occur within seven (7) days of the first day of incapacity, and two visits must occur within “thirty (30) days of the first day of incapacity.”  29 C.F.R. §825.115(a)(1).  The final rule also clarifies that where three consecutive full calendar days of incapacity are followed by continuing treatment, the first visit to a health care provider must take place within seven (7) days of the first day of incapacity.  Last, “periodic visits” for chronic serious health condition is defined as visits to a health care provider “at least twice a year.”  29 C.F.R. §825.115(c)(1).

* “Substitution of Paid Leave” provisions have been changed so an employee electing to use any type of leave concurrently with FMLA leave must follow the same terms and conditions of the employer’s policy that apply to other employees for the use of such leave.  All forms of paid leave are treated the same including “paid time off.”  29 C.F.R. §825.207.

* Perfect attendance awards (i.e., “sick leave bonus”) may be denied to employees who do not have perfect attendance because of taking FMLA leave as long as the employer treats employees taking non-FMLA leave in an identical way.  29 C.F.R. §825.215.

* Employers will be required to provide employees with a general notice, via poster, about the FMLA even if no employees are eligible for FMLA.  Further, “an eligibility notice to those employees who are eligible through handbook or other written guidance . . .” is required and “may be accomplished electronically.”  29 C.F.R. §825.300(a)(1)-(3).  The rule also extends the time for employers to provide notice from two (2) business days to five (5) business days. 
* Employee must give notice of a foreseeable FMLA absence in accordance with employer’s customary procedures for reporting an absence, barring unusual circumstances. 29 C.F.R. §825.302.  
* In response to HIPAA, the only employer representatives authorized to contact an employee’s  health care provider are the employer’s health care provider, human resources professional, a leave administrator, or a management official, but must not be the employee’s direct supervisor. Further, the employee’s health care provider must not be asked for additional information not required by the certification form.  Form WH-380 has been updated to create separate forms for employees and covered family members and allowing health care providers to provide a diagnosis of the patient’s health condition as part of the certification.  29 C.F.R. §825.306.  Last, employers must specify in writing what deficiencies exist in a certification (if any) and the employee must now be given seven calendar days to cure any deficiency in the certification.

* An employer may request recertification of an ongoing condition every six months in conjunction with an absence. 29 C.F.R. §825.305(e)

* There are two changes to the “fitness-for-duty” certification process: (1) employer may require that the certification specifically address the employee’s ability to perform the essential functions of the employee’s job, and (2) where reasonable job safety concerns exist, an employer may require a fitness-for-duty certification before an employee may return to work when the employee takes intermittent leave. 29 C.F.R. §825.312.
Installation of GPS Devices
A PERB ALJ determined that the installation of global positioning devices (GPS) on employer owned vehicles used both for work and non-work purposes was a non-mandatory subject of bargaining.  The GPS devices were installed to “monitor employees’ location” and speed and collect other information which could be used to impose discipline. County of Nassau, (PERB Case No. U-27544). The information the County gathered from the GPS had not been previously collected and no negotiation took place prior to the institution of the GPS system.  
Though the devices could not be turned off by the employee and was constantly collecting data even when the employee was off duty, the ALJ determined that “[t]he County has the managerial right . . . to know the location of its property whether or not an employee is on duty.”  The ALJ further stated that the “increase in information is not dependent, however, on increased employee participation, but is a result of advances in technology” and is no different than assigning a supervisor to accompany the employee.  Whether or not impact bargaining is required has not been determined.  (See also PERB Case No. U-26816 re: GPS on cell phones.)
MANDATORY OVERTIME FOR NURSES
Gov. Patterson approved a bill to eliminate mandatory overtime for nurses effective July 1, 2009.  The bill’s objective is to aid in attracting and retaining nurses in New York.    The Governor notes that the bill will bring a price tag of around $13 million resulting from the hiring of per diem nurses to ensure that health care facilities are properly staffed.  However, he states that the health of New Yorkers takes priority.  Approval Message from David Patterson, Governor, No. 27, ch. 493 (2008).  Note, however, that overtime will be required in cases of emergency, disaster, and on-going medical procedures.

TATTOOS AND PIERCINGS
Based on the lowered First Amendment (freedom of speech and/or expression) expectations for public employees, in addition to safety concerns, a Sheriff’s Department can unilaterally implement a work rule that requires the removal or covering of body piercings and tattoos.  But a Department of Social Services, for example, would not be able to unilaterally implement the same work rule because it imposes a new restriction on employees and affects the terms and conditions of employment.  
NOTE:  We give special thanks to RWM’s Law Clerk, Kevin B. Ramakrishna, who prepared this Winter 2009 Newsletter.
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