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UNION DEMAND FOR INFORMATION UPDATE

In the Summer 2008 and Summer 2009 editions of our Management Rights Newsletter, we reported on a PERB case (Unified Court System and District 37, PERB Case No.: U-27031) involving a union’s demand for information in disciplinary proceedings. We reported that in February 2009 an Albany Supreme Court Decision overturned PERB’s determination requiring an employer to disclose to the union the identity of witnesses, copies of witness statements and documentary evidence intended to be introduced at the hearing in a disciplinary proceeding. PERB appealed the Supreme Court Decision to the Appellate Division Third Department and by Decision dated January 14, 2010, the Appellate Division agreed with the Supreme Court’s conclusion annulling PERB’s determination (2010 NY Slip Op 00340). The Appellate Division explained that because of “the starkly, disparate roles of contractual grievances and employer disciplinary proceedings, it was arbitrary [for PERB] to import the established right to information in contractual grievances into employee disciplinary proceedings” (Id. at p. 5). The Appellate Court further stated “[t]he procedure created by PERB in this proceeding of addressing disclosure in the context of an improper practice charge is in serious disaccord with one of the settled objectives of employee discipline, i.e., that the procedure should not be unduly protracted.” The Appellate Court also reaffirmed the general rule that there is no right to disclosure in disciplinary proceedings. 

Shortly after this Decision was rendered by the Appellate Court, our attorneys attended various PERB conferences regarding a union’s demand for information in an Improper Practice Charge disciplinary arbitration. At the PERB conferences the PERB ALJs indicated that PERB disagreed with the Appellate Court’s Decision and that PERB would not expand the application of the Court ruling beyond the parties that were involved in the case. That is, PERB will continue to hold that an employer must comply with the union’s request for information and documents related to a disciplinary proceeding where the contract contains a negotiated disciplinary procedure. It is our understanding that PERB does not intend to appeal the Appellate Court Decision to the Court of Appeals; however, PERB is prepared to re-litigate this issue in another case. It is our belief that the Appellate Court’s Decision protects management’s right to deny prehearing disclosure in a disciplinary proceeding (unless otherwise negotiated). Therefore, we recommend that employers consult with legal counsel prior to responding to a union’s Taylor Law Demand for Information in disciplinary proceedings. Employers should also be mindful that unions sometimes submit the request for information through second level supervisors or department heads and not necessarily through Human Resources or the Director of Personnel. 

In a recent PERB Decision, CSEA and County of Ulster (PERB Case No.: U-27550), the ALJ reaffirmed PERB’s position that “a public employer has a duty under the [Taylor Law] to provide, upon demand, relevant information that is reasonably necessary for the administration of a collective bargaining agreement, including the investigation of potential grievances, the processing for grievances and the preparation of grievance hearings and/or arbitrations.” (p. 5). In this case, the ALJ held that the union was entitled to interview notes, questions and rankings made during the course of interviews as well as the criteria the employer used in evaluating candidates for a promotional position. The decision also states that “the obligation to provide information, however, is not absolute. It is circumscribed by the necessity for and relevancy of the information sought and the reasonableness of the request, including the burden on the employer and the availability of the information elsewhere.” (Id.). Because some unions tend to send Taylor Law demands that are overly broad we encourage employers to evaluate the necessity for and relevance of the information and determine whether the request is unreasonable or would be overly burdensome on the employer. Additionally, there are times in which the information being sought by the union is available to them elsewhere and, therefore, the employer should consider that factor prior to releasing the requested information. When in doubt as to whether to release or not to release information, discuss with counsel. 

SECONDARY EMPLOYMENT
In 1994, in Ulster County Sheriff, PERB held that an employer wishing to establish a policy to disallow or curtail secondary employment was under an obligation to negotiate the issue with the effected union prior to implementation of such a policy (27 PERB 3028). The Ulster County Sheriff had argued that the allowing of secondary law enforcement work infringed upon his management right to direct the work force and exposed the County and the Sherriff’s Office to potential liability for off duty employment activities. PERB held that these concerns were economic and speculative and not only could, but should be addressed through collective bargaining. 
The Village of Catskill had a long-standing Department Regulation concerning secondary employment. However, that rule had only limitedly been enforced. In fact, for 10 or more years, many members of the Catskill Police Department, including a former police chief, had engaged in outside secondary law enforcement work with other municipal police agencies. 

In 2007 the Village of Catskill, through its Police Department, sought to place a limit on the type of secondary employment that could be undertaken by a Village police officer; it also sought to prohibit anyone in a ranking position (i.e. Sergeant) from holding a supervisory rank (above the rank of police officer) in another police agency. The ALJ held that the Village had violated the Taylor Law and failed to bargain in good faith when it unilaterally implemented a policy of restricting secondary (outside) employment for full-time employees of the police department. The ALJ maintained that the Village’s right to manage its operations and insulate itself from the threat of potential future lawsuits (for claims of excessive force, failure to properly train, etc.) is “hypothetical” liability; these concerns, said the ALJ, do not outweigh the resulting encroachment upon the employees’ off-duty time and off-duty employment opportunities. 42 PERB ¶ 4522 (2009). The Village argued, at the ALJ level and on its appeal to the PERB Board, that to await some lawsuit or complaint stemming from action by an off-duty Village officer working his secondary law enforcement job was irresponsible. As such, argued the Village, PERB should rethink its position; the Village sought to have the ‘balance’ shift to management and its right to have control over its workforce. The PERB Board upheld the ALJ ruling finding that:

limitations on an employee’s use of non-working time to engage in dual employment are mandatory subjects of negotiation.
******
potential liability is primarily an economic concern that can be resolved as part of the collective bargaining process. 

The Village had argued that law enforcement had drastically changed since 1994 when PERB issued its ruling in the Ulster County Sheriff case. Catskill Police Chief Darling, a former State Police Trooper, Investigator and Senior Investigator, testified about the changes he has seen in his over 40 year career. PERB, apparently not finding Chief Darling to be an “expert” in the field of law enforcement, held that because the Village did

not present any facts, studies or expert testimony to support its broad assertion that the field of law enforcement has substantially changed [since 1994] 
all matters of secondary police employment remain subject to negotiations. 
SAME SEX SPOUSAL FMLA RIGHTS
The Family and Medical Leave Act (“FMLA”) allows eligible employees to take leave from their job in order to care for (among others), a “spouse”.  The FMLA is silent regarding the specific circumstance of same-sex spouses and partners; however, federal law does not recognize same-sex relationships. (See, “Defense of Marriage Act”, P.L. # 104-199 (1996), which defines marriage as a legal union exclusively between one man and one woman) Accordingly, employers are not required to provide an employee leave to care for a same-sex partner or spouse, or, subsequently, the child or children cared for by a same-sex couple.  The FMLA regulations, §825.122(a), defines “spouse” to mean “a husband or wife as defined or recognized under state law for purpose of marriage in the state where the employee resides…” 
To address this matter, many state and local governments have pushed for new legislation. In May 2008, Governor David Patterson issued an Executive Order directing New York State agencies to recognize same-sex marriages performed in other states. On November 19, 2009, the New York Court of Appeals upheld the policy of the State Department of Civil Service extending health insurance benefits to the partners of state and local workers (those enrolled in NYSHIP) who married in other states or countries. In April 2009, Representative Carolyn Mahoney of New York introduced the Family and Medical Leave Inclusion Act (H.R. 2132). The Act seeks to expand FMLA and protect same-sex spouses, domestic partners and other extended family members.  Specifically, the new law would allow leave to care for a domestic partner, a child of a domestic partner, a same-sex spouse, a parent-in-law, an adult child, a sibling, or a grandparent inflicted with a serious health condition.  This legislation has been referred to the Subcommittee on Federal Workforce, Post Office and District of Columbia. 
Regardless of whether state or federal law expands FMLA coverage, employers are free to develop more comprehensive FMLA policies through collective negotiations with their unions. 

FIRM NEWS:

· Effective February 22, 2010, our firm name will become Roemer Wallens Gold & Mineaux, LLP. Our new firm web address becomes www.rwgmlaw.com. CHECK US OUT!

· Welcome to our newest Associate, Aurelia M. Miller, who will concentrate her practice in public sector labor relations. 

· Congrats to our Associate, Earl T. Redding and his wife Marna on the arrival of Jack Suarez Redding, born on February 14, 2010, at 12:45 p.m. Jack weighed in at 8lbs. 5 oz. and was 21 inches long. 

